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DETAILED ACTION 

The rejections not addressed below are deemed withdrawn. 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 42 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

The claimed temperature being "a temperature higher by from 2 to 12°C than the 
temperature at which a closed-cell foam is formed," does NOT define any specific 
temperature since it is not defined with respect to any specific foam. Thus the claimed 
temperature can not be determined and encompasses virtually any temperature under 
which a polymer foam, regardless of the polymer nature, can be extrusion processed. 
Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 42 is rejected under 35 U.S.C. 102(b) as being clearly anticipated by US 
Patent 5,017,622 to Bland et al., (hereinafter "Bland"). 

Bland discloses foams obtained by extruding a melt comprising a high- 
temperature-resistant thermoplastic such as polyether sulfones, at least one blowing 
agent, and a foaming plastic comprising a cell-opener such as a pulverulent solid 
(specifically talc, which correspond to the "pulverulent solid as defined in the instnat 
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specification on page 8, for example) into the open atmosphere. See, for example, 
illustrative example2. Since, as discussed above, the extrusion temperature is so 
indefinite, inherently the processing temperatures of the referenced illustrative example 
(about 240 C) must be a temperature higher by from 2 to 12°C than the temperature at 
which a closed-cell foam based for at least some of millions of different polymers (such 
as polystyrenes, polyolefins, fluorinated polyolefins, etc., etc., etc., ) that can be foamed 
via extrusion is formed. 

The invention as claimed, thus, is fully anticipated by the disclosure of the 
reference. 

Claim Rejections - 35 USC § 102/103 

Claims 1, 5, 14, 24-40 are rejected under 35 U.S.C. 102(e) as anticipated by or, 
in the alternative, under 35 U.S.C. 103(a) as obvious over US Patent 7,045,082 to 
Deitzen et al., (hereinafter Deitzen), or under 35 U.S.C. 102(a) as anticipated by or, in 
the alternative, under 35 U.S.C. 103(a) as obvious over EP 1333051 to BASF 
(document corresponding toe US '082 patent). 

The rejection stands as per reasons of record. 

Response to Arguments 

Applicant's arguments filed 3-18-2009 have been fully considered but they are 
not persuasive. 

The applicants arguments with respect to the rejection of claims over Deitzen are 
not persuasive for the same reasons discussed in the previous office action. The 
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declaration of Dr. Dietzen was discussed in the prior office action. It is noted again, that 
the declaration does not contain data corresponding to the examples of the Deitzen 
reference, nor, for that matter any experimental data. The examiner has discussed the 
conclusions presented in the declaration in the previous office action, incorporated 
herein by reference. In the instant response the applicants, once again, argue that the 
examples of the reference do not produce open cell foams with required amount of 
open cells. The arguments, once again, are based on "comparable temperature 
behavior" of the polymer used in examples disclosed in the reference and in the instant 
application. The examiner, once again, is not convinced by this arguments. The 
applicants provided data sheets for the actual polymers used in the reference and in the 
instant invention. As can be seen from the data, and as stated by the applicants, the 
properties are comparable. However, the properties are not identical. Neither for 
viscosity (which is indicative of differences in molecular weights, and, thus, in melt 
viscosity behavior), nor in the processing temperatures. As it can be seen from the 
provided information, the initial processing temperatures for these two polymers differ 
by 10 C. In the process, where, as disclosed in the instant application, the critical 
difference is the difference of between 2 and 8 C in processing conditions, 
"comparable" behavior, which may differ by as high as 10 C in processing conditions, 
is not sufficient for conclusion that the examples of the reference can be directly 
compared to the examples of the instant application. In addition, it is also clear that the 
processing conditions are different between the instant application and the reference 
since the reference does not use the additives used in the instant application (see 
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applicants arguments regarding new claim 42), which may or may not have an 
additional effect for the foams disclosed in the reference as compared to the examples 
of the instant specification. Once again, when, as presented by the applicants, the 
difference of as low as 2 C in the processing conditions results in completely different 
foam structure, arguments regarding "comparable" behavior and "comparable" 
processing conditions are not sufficient to replace the factual evidence that the foams 
obtained in the reference by processing a specific polymer at specific temperatures of 
249.4 and 250.2 and specific other conditions. 

With respect to the arguments regarding claim 42, this claims is NOT rejected 
over the disclosure of Dietzen, thus the arguments are moot. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Irina S. Zemel whose telephone number is (571)272- 
0577. The examiner can normally be reached on Monday-Friday 9-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James Seidleck can be reached on (571)272-1078. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/ Irina S. Zemel/ Irina S. Zemel 

Primary Examiner, Art Unit 1796 Primary Examiner 

Art Unit 1796 

ISZ 



